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K BOIIPOCY O IPUHLHUIIE TOBPOCOBECTHOCTH B
I'PAXKAJAHCKOM IIPABE

Cadponos Bsuecsaas BaagumupoBuyd

3aBenyroumii kadenpoii [IpaBoBenenus,

Cubupckuii rocyJapCTBEHHBIM YHUBEPCUTET HAYKU U TEXHOJIOTUNA UMEHU
akagemuka Muxaunna @énoposuya PemerHéBa;

. Kpacnosipck, Poccuiickas @eneparus

AHHOTanusl. B cratee HCCICMYIOTCS HOPMBI TPXKIAHCKOTO  3aKOHO/ATEIhCTBA,
PETYJIHPYIOIIME TMPUHIMI  JTOOPOCOBECTHOCTH, HAy4YHBIC KOHICHIIUH JOOPOCOBECTHOCTH,
HAIPaBJICHUs] COBEPIICHCTBOBAHUS IPABOBOTO PETYJIUPOBAHMS JOOPOCOBECTHOCTH B IPaXKIAHCKOM
npaBe. AHAIM3HPYETCS MpPaBOBas MPHPOJA MPUHIUIA JOOPOCOBECTHOCTH, KOTOPBI 3aHUMAeT
Ba)XHOE MECTO B CHCTEME COBPEMEHHOI'O OTEYECTBEHHOTO TpakJaHCKoro mpaa. C MOMEHTa €ro
BKIITOUeHUs1 B crathio 1 [D'paxkmanckoro koaekca P® B 2012 romy oH mpuoOpen craryc
OCHOBOTIOJIAralollero Hayalda TPa)XJAaHCKOTO 3aKOHOAATEIhCTBA, OMPEICISIONIEro IOBEICHUE
YYaCTHUKOB TPaKJAHCKUX TMPABOOTHOIIEHUN Ha BCEX ATamax BO3HUKHOBEHHS, OCYIIECTBIICHUS,
3alUTBl TIPaB. ABTOp aKIEHTHPYET BHUMAaHWE Ha aKTyaJlbHOCTH HCCIICyeMOTo MarepHuaa.
[MpuHIMIT ~ JOOPOCOBECTHOCTH  SIBIIICTCS  YHUBEPCAIBHBIM  PETYJIATOPOM,  ITO3BOJISIFOIIHM
obOecrieunBaTh OalaHC WHTEPECOB YYACTHHKOB TPaKJAHCKOTO OO0OpOTa, MPOTHUBOJECHCTBOBATH
3M0YMOTPeOIeHHs M TpaBOM. B yClOBHAX pa3BUBAIOMIMXCA JIKOHOMHUYECKHX OTHOIICHUMN
MOTPEOHOCTh B TaKOM TMOKOM MPAaBOBOM HHCTPYMEHTE, CIIOCOOHOM aJalTHPOBAThCA K HOBBIM
peamusiM  000pOTa, CYIIECTBEHHO Bo3pacTaeT. HecMoTps Ha 3aKoHOJATeNIbHOE 3aKperuieHHe
MIPUHIIAIIA JTOOPOCOBECTHOCTH, €ro NMPUMEHEHHE Ha MPAKTHKE COMPSHKEHO CO 3HAYUTEITHHBIMHU
TpyaHocTssMU. OIIEHOYHBIN XapaKkTep KaTeropuu «I00pOCOBECTHOCTHY MOPOKAAET HEOAHO3ZHAYHOE
TOJIKOBaHHME, TPOTHUBOPEUYMUBYIO CyneOHYH mpakTuky. OTCyTCTBHE YETKUX KpPUTEPHUEB
JTOOPOCOBECTHOTO TOBEACHUSI TPUBOAUT K PACHIMPEHHIO CyIEeOHOTO YCMOTPEHHS, YTO CO3MaéT

MPaBOBYIO HEONPEIEIEHHOCTD I YYACTHUKOB IPakAaHCKUX MPaBOOTHOIICHUH.
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KawueBble ciaoBa: ['paxnaHckuil Kojaekc; T0OpPOCOBECTHBIM HpuoOpeTaTelb; MPHUHLUI

T0OpPOCOBECTHOCTHU, Pa3yMHOCTb.

BBenenue

Llenpro maHHOW pabOTHI SIBISICTCS aHATU3 MPUHIUIA JOOPOCOBECTHOCTH B TPa)JTaHCKOM
HpaBe, BBIABJIICHUN HpO6JI€M €0 3aKOHOOATCIIBHOT'O SaKpGHJIeHI/IH nu HpaBOHpI/IMeHeHI/IH, a TaKXKe
pa3paboTKa MPEMIOKCHHH IO COBEPIICHCTBOBAHUIO IPABOBOIO PErYJIUPOBAHUS W IPAKTHUKH

IIPUMEHCHUSA 3TOI'0 IIpUHIMIIA.

Marepuajbl M METObI

OMnupudeckyro 0a3y HcciaeoBaHUs 00pa3yercss NMPaBONPUMEHHUTEIbHOM MPAaKTUKOW W3
yucaa MOCTAHOBJICHUM M OINpeseleHud CyAeOHBIX OpraHOB PAa3IMYHBIX MHCTAHLMH IO Jenam,
CBSI3aHHBIM C INPUMEHEHHEM MpUHIUNA J0OPOCOBECTHOCTU. ANpPOOMpPOBaHBI METOJbl HAy4YHOI'O
aHaJln3a, CUHTE3a, UHTyKIUH.

«/loOpasi coBecTb» - MOHATHE MHOTIO3HAYHOE, YAacTO MCIIOJIb3YEeMOE BHE IOPHJIUYECKOTO
KOHTeKcTa. M3-3a 3TOM MHOTOrpaHHOCTH HU B TEOPHUH, HU, TEM OoJiee, B 3aKOHE HE CYIIECTBYET
€IMHOI0 M YETKOTO ONpPENENICHUs JOOPOCOBECTHOCTH. AHAIM3 KaK CTApbIX, TaK U COBPEMEHHBIX
paboT 1O TpakIAaHCKOMY TMpaBy IIOKAa3bIBAET OTCYTCTBHE OOIIEHNPUHSATOIO M OJHO3HAYHOTO
IIOHMMAaHMsI 3TOr0 TEPMHUHA B IOPUIUUECKON cdepe.

Ha paHHBIE MOMEHT B 3aKOHOJATEJIbCTBE HET YETKOIO OINpPEAEICHUs TEpMHHA
«100pOoCcOBECTHOCTB». IIpaBoBbIE HOpPMBI PETYIUPYIOT TOJNBKO MOHATHE JOOPOCOBECTHOIO
npuodperaresis, NoApa3yMeBas 0] HUM JINLO, KOTOPOE HE ObLIO OCBEJOMIIEHO M HE MOIJIO OBITH
OCBEJIOMJIEHO O TOM, YTO MPOJAABEL] UMYIIECTBA HE UMEJ 3aKOHHBIX OCHOBAaHUH JJIs €70 MepeNayn.

Pa3zButue npuHIMIA JOOPOCOBECTHOCTH B OTEUECTBEHHOM IpaBe MPOLUIO JTUTEIbHBIN
HBOJIFOLIMOHHBIA IYTh — OT NIEPBBIX YNOMUHAHUN B JPEBHEPYCCKMX IPABOBBIX MaMITHHUKAX 0
MIOCTETIEHHOTO (POPMHUPOBAHUS JOKTPUHBI JOOPOCOBECTHOCTH B JOPEBOJIIOLIMOHHOM IIPaBe.
CoBerckuil mepuoj; XapakTEpHU30BaJICS OrPaHUMYEHHBIM IMPUMEHEHHEM [aHHOTO MpUHIUNA B
YCIIOBUSIX TUIAHOBOM DKOHOMUKH. JInib B coBpeMeHHBIN nepuo, nocie npuHatus ['K PO 1994 rona
U €ro TOocCleayroumero peGopMUpOBaHUS, MNPUHLUUI JOOPOCOBECTHOCTH MOJIYYHI CTaTyC
OCHOBOIIOJIAraroIIero Hayaa IrpakJJaHCKOro 3aKOHOJaTeIbCTBA.

Obecneuenne 100pOCOBECTHOrO M HAJUIEKAILETO OCYIIECTBICHUS IPaKJaHCKUX IpaB ObLIO

OJHON M3 TJaBHBIX 3aday KOHI_ICHI_[I/II/I Pa3BUTHA T'PAKAAHCKOI'O 3daKOHOAATCILCTBA 2009 roaa,
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KOTOpasi CTajla OCHOBOM U 3HAUMTENbHON pepOpMBI MpaskJaHCKOro nmpasa'. Jljis JoCTHXeHHUs SToi
[EJM TPeAIaraioch BBECTH MPUHIMII JOOPOCOBECTHOCTH B KAdyeCTBE OJHOTO M3 BAXKHEHUIIMX
IIPUHLIMIIOB I'PaXXIaHCKOIO IIPaBa.

Konuenmnus paccMaTpuBajla 3TO KaKk MeEpy [UId YKPEIUICHHs HPABCTBEHHBIX OCHOB
I'PaX/1aHCKO-IIPABOBOI0 PEryJIMPOBAaHUSA. DTU IPEUIOKEHHS BOIUIOTWINCH B U3MEHEHMSIX CTaThu 1
I'paxnanckoro koaekca P® B 2012 rony.

Ba)KHO OTMETHUTB, YTO MHOTHE aBTOPBI U 1O 3TUX U3MEHEHUH NTPU3HABAIM CAMOCTOSATEIBHOE
CYLIECTBOBAaHME M 3HAUYUMOCTh HpuHIMNA aoOpocoecTHocTH. Tak, IIpodeccop MockoBckoro
yauBepcutera Bennamun IlerpoBud ['prGaHoB yTBepKaai, 4To JOOPOCOBECTHOCTh M Pa3yMHOCTb,
XO0Tsi U He ykazanel B ctarbe 1 ['K P®, ¢akrtuuecku sBisitoTcsS OOUIMMM NMPUHIMIIAMH TIPaBa,
YUHUTBIBASI KX POJIb B IPAaBONPUMEHUTENBHOM npakTuke [1, c. 27].

daxTuuecku, naxe 10 usMeHeHuil B cratbe 1 'K P®, tpeGoBanue n00pOoCOBECTHOrO
MOBE/ICHUS YK€ NPUCYTCTBOBaJIO BO MHorux Hopmax. Hampumep, cratea 10 'K PD u panee
3arpenana rpakJjaHaM U OpraHu3alusM COBEpIIATh JEHCTBUS UCKIIOUUTENBHO C IIEJIbI0 HABPEAUTh
apyromy auiy. Takoe 3m0ynoTpebiieHre NpaBoM BIIEKJIO 3a cOO0M 0TKa3 B cyaeOHo 3amure. Kpome
TOro, BO MHOrux Ipyrux crareax ['K P® mpaBoBble MOCIENCTBUA [UIsl JHULA 3aBUCEIU OT €ro
10OPOCOBECTHOCTH MJIM HELOOPOCOBECTHOCTH.

OTOT (PaKTOp YUUTHIBAJICS MPH OMPEICICHUH IIPpaBa COOCTBEHHOCTH IO MPHOOPETATETHhHON
naBHocTH (cT. 234 T'K P®), a Taxke npu pacCMOTPEHUH UCKOB 00 MCTpeOOBaHMHU MMYIIECTBA U3
gyoro HezakoHHoro Bnagenus (ct. 302, 303 'K P®). Ilpunmun n00pOCOBECTHOCTH TaKKe
JeficTBOBaJ B KOpNOpaTuBHBIX oTHOoWEeHUAX. CornacHo 1. 3 cr. 53 I'K P®, nuno, npencrasnsioniee
IOpUANYECKOE JINIO, 00s13aHO JIEHCTBOBAThH B €r0 MHTEpecax J0OPOCOBECTHO U Pa3yMHO.

B3bickanue ymiep6a ¢ pyKOBOAMTENEH CIYXHUT HAIIAJHONW WIUTIOCTpalMed peann3anuu
npuniuna goopocosectHoctu. Eme B 2007 roay IIpesuanym Briciero ApGutpaxuoro Cyaa PO,
aHAJIN3HUPYS CUTYALHIO C IPUBJICUYEHUEM K OTBETCTBEHHOCTH F€HEPAIBHOIO IUPEKTOPA, TOAUEPKHYJ
BaKHOCTb aHAJIN3a €ro JOOPOCOBECTHOCTH.

Takum oOpaszoM, cys 00paTuil BHUMaHUE HA TO - TIPOSIBUII JIM PYKOBOJIUTETH HEOOXOIUMYIO

3a60Ty U OCMOTPUTCIIBHOCTL B MPOHCCCC BBIINOJIHCHUA CBOUX HOOJDKHOCTHBIX 06H33HHOCTCﬁ2.

! KoHuenmms pasBuTHS rpakKIaHCKOTO 3aKOHOAATENbcTBa Poccuiickoit Meneparun: onobpena penrerrneM CoBeTa npu
[Ipesunente PO mo xoan¢ukaiy 1 COBEPIICHCTBOBAHMIO TPAKIAHCKOTO 3aKoHOAaTenbeTBa ot 07 oxtsa6ps 2009 r. /
Bectaux BAC P®. 2009. Ne 11.

2 EAMHONMYHBIA HCTIOJHUTENBHBIA OPraH aKIMOHEPHOTO OOIIECTBA HE MOXKET OBITH PU3HAH BUHOBHBIM B TIPUYMHEHUN
o01miecTBy YOBITKOB, €CIIM OH JEHCTBOBaJI B MpeJeiax Pa3syMHOIO MNPEANPUHHMATENbCKOTO PHCKA: MOCTAHOBJIECHUE
[Mpesnnnyma BAC P® ot 22 mas 2007 1. Ne 871/07 o nery N A32-56380/2005-26/1596 // Bectauk BAC P®. 2007. Ne
8.
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CoxpbITHE JaHHBIX OBUIO pPACICHEHO KakK HapylleHHe NpHHUIuna aobpocoectHocTH. CremyeT
OTMETUTh, YTO B JJAHHOM CYJEOHOM IIpOlLlECCE€ BIEPBBIE OTBETCTBEHHOCTh 3a JOKA3aTEJIbCTBO
HeZ00pbIX HaMEpEeHU Oblila MepesioXkeHa Ha IIIeYH YIPABIISIOIIETO.

Jlo BBedeHus B JIeHCTBUE OOIIEro NpUHIMNA AOOPOCOBECTHOCTH Ha 3aKOHOAATEIHLHOM
YpOBHE, OT/IE€IbHbIE HOPMbI HE MOTJIM B ITOJHOW MEpe OXBATUTH BCE CHEPhI TPAKIAHCKO-IIPABOBBIX
OTHOIIEHUH, YTO HAXOAUJIO OTPAKEHUE B PEIICHUSX CYA0B 110 pa3JINYHbIM TUIaM Aeil. B cutyanusix,
KOI'JIa OTCYTCTBOBaJia yeTKas (OpMyIHpPOBKa MPUHLUIIA, CyAeOHbIE OpraHbl HEPEAKO Mpuoderanu K
npumenennto cratbu 10 'K P®, kacaromieiics 310ynorpeOieHUs MpaBOM, YTOOBI Pa3pelInTh
KOH(UIMKTBI, B KOTOPBIX YYacTBOBAJIM HEYECTHbIE CyOBEKThl. ClieoBaTENbHO, IOPUANYECKOE
3aKpervieHNe MPHHLIUIA JTOOPOCOBECTHOCTH JHUINb MOJYEPKHYJIO €ro 3HAYUMOCTh B CTPYKType
Ipa)xIaHCKOro MpaBa.

Cnegyer oOTMETUTh, YTO HE BCE HCCIEAOBATEIM MPUBETCTBOBAIM  BKIIOYECHUE
NO0OPOCOBECTHOCTH B YHUCIJIO OCHOBOIIOJATralolMX MPUHLHUIIOB IpaxkaaHcKoro mnpasa. HexoTtopsie
noyarajgu, 4ro 3To wu3nuinHe. Hampumep, mo MHenuio Ausekcess BrianmumupoBuya YibsHOBa
JIO0OPOCOBECTHOCTh HE SIBJSETCS IOPUAMYECKUM TEPMHHOM U JOJKHA PAcCMATPUBATHCS JHUIIb KakK
mpeJrnoiaraeMasi XapakTepUCTUKa OOIIECTBEHHBIX OTHOLICHHM, PEryJIHpPyeMbIX TIpakIaHCKUM
npasom [2, c. 133].

[TomoGHast TouKa 3peHUs] CBOIUTCS K TOMY, YTO JOOPOCOBECTHOCTH - 3TO HCKIIOYHTEIHHO
ATUYECKAasl KaTeropus, He UMEIOIIasi CaMOCTOATEIbHONM [IEHHOCTH B MPAaBOBOM Ioie. Takue cropbl
MOTJIM OBITh aKTyallbHBI 10 U3MeHeHuil B ctatbe 1 ['K PD, HO naxe Toraa oHM ObLIIM COMHUTEIBHBI.
B HacTosiiee BpeMs NpUHIMI JOOPOCOBECTHOCTH — 3TO UMIIEpPATUBHOE TpeOOBaHHUE JEHCTBYIOIIETO
3aKOHOJATEIbCTBA.

[Tpunun 1006pocoBecTHOCTH, Oyydn OJHUM M3 OCHOBOIIOJIATAIOIIMX Hayall IPakaaHCKOTo
IpaBa, Hapsay, HApUMep, ¢ PABHONPABUEM YYACTHHMKOB IPaKJaHCKMX OTHOIIEHUI W CBOOOJON
JI0TOBOpA, CIOCOOCTBYET COTJIACOBAHHOCTHU INPABOBBIX YCTAHOBJIEHUH M 3aJaeT HalpaBlieHHE IS
Iporpecca rpax/J1aHcKO-IpaBOBOI CHCTEMBI B €€ COBOKYITHOCTH.

CornacHo NOSCHUTENBHOM 3aMCKe K IPOEKTY (efiepaibHOro 3aK0Ha O BHECEHUU U3MEHEHUN
B ['paxkpgaHckuif  KOJEKC, yTBEp)KICHME TNPUHIMNA JOOPOCOBECTHOCTH B  KayecTBe
(byHIaMEHTaJIbHOTO Hayaja rpa)IaHCKOTO 3aKOHOIATENIbCTBA CIIY)KUT HEOOXOIMMBIM OaJIaHCOM 10
OTHOIIECHUIO K MPHUHIUIAM CBOOO/bI JOTOBOPHBIX OTHOIIEHUIN M HE3aBUCHUMOCTH BOJIEU3bSABICHUS
ctopoH. [IpaBoBoe 3aKpernieHre NPUHIKIIA T00pPOCOBECTHOCTH HE TOJIBKO YCTaHABIMBAET KITFOUEBbIE

OPHUCHTHUPLI I MNOBCACHUA CY6’LCKTOB npaBa, HO U CO34ACT YCJIOBUA IJIA Ooiee IIHUPOKOTO
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MCTOJIb30BaHUSI MHCTPYMEHTOB TPAXJAaHCKO-IIPABOBOW 3allUTHI B CIIydasx HEI00POCOBECTHOTO
TIOBEJICHUs YIACTHUKOB SKOHOMUYECKOM JIeATeTbHOCTH .

[IpencraBisieTcst BIOJIHE JIOTUYHBIM, YTO, BBICTYNAas B KadyecTBE OOIIEro CTaHAapTa AJis
OLICHKH JEWCTBUN YYAaCTHUKOB TPAXKIAHCKOTO 00OpOTa M Ompenenss, TeM CaMbIM, IPEIeIIbl
JOMYyCTUMOTO TIOBEICHUS, MPUHIMI JT0OPOCOBECTHOCTH 3aKOHOMEPHO OTPAHWYMBACT JEHCTBHE
MPUHIUIA CBOOOIBI 10TOBOpa. Eciu OBl He CyIIEeCTBOBAJIO TAKOTO «OTPAaHUYUTEINS», KaK MPUHIIHIT
I0OPOCOBECTHOCTH, YYACTHUKH T'PAXKIaHCKUX MPABOOTHOUICHUH HE UMENU Obl HUKAKOW 3aIlIUThI OT
37I0YMOTPEOJIEHUH CO CTOPOHBI IPYTUX JIMII.

[IpuBeneHHbIN BBIBO HAXOAUT OTpaKEHHE B peleHusx cyaoB. Harpumep, Bepxosusiii Cyn
P®, ananu3upys yclioBHs AOroBopa 3aiiMa, OTMETHJI, YTO MPUHIMII CBOOOJBI IOTOBOPA, OyIydu
HEPa3phIBHO CBSI3aHHBIM C MPHHIMIIOM JOOPOCOBECTHOCTH CTOPOH, HE OCBOOOXKIAET CyJ OT
HE0OXOJUMOCTH OILIEHHWBATh YCJOBHSI KOHKPETHOT'O JOrOBOpa Ha MpeAMET MX 0OOCHOBAHHOCTH U
COOTBETCTBUS clpaBeiauBoCcTU. CyJx OTMETHJ, YTO BCTPEYHOE IPEAOCTaBICHUE HE MOXKET
0a3upoBaThCS HAa HECHPABEIIMBBIX YCIOBHSX, KOTOPBIE CIEAYET PACIeHHWBATh KaK MPOSBICHUE
HeJJ00POCOBECTHOCTH .

BaxxHo mNOMYEpKHYTh, YTO MPUHIUI JOOPOCOBECTHOCTH CIOCOOCTBYET IOJHOIICHHON
peain3aly He TOJIbKO IPUHLUIIA CBOOOBI IOTOBOPA, HO M TaKUX (yHIaMEHTAJIbHBIX MPUHIIUIIOB,
KaK paBEHCTBO CTOPOH, HEIPUKOCHOBEHHOCTh COOCTBEHHOCTH U 3(h(peKTUBHAS 3aIIUTa IIPAB.

[TpuHmMn [0OPOCOBECTHOCTH JOJDKEH OXBAaThIBaTh JEHCTBUS U TOBEJCHHE CTOPOH
IpaXJaHCKOro 000pOoTa Ha PAa3IMYHBIX dTanax:

a) MpU OMpEeNeJCHUU TpaB U O00s3aHHOCTEH (BKIIOYAs TEPETOBOPHBIM MPOIECC TMepen
3aKJIFOYEHUEM JI0TOBOPOB);

0) npu npuoOpeTEeHNH PaB U 00SI3aHHOCTEH;

B) IIpHU pcain3aliui 1IpaB U UCITOJIHCHUHN O6$I33TCJ'IBCTB;

I') TIPH 3aIMTE TIpaB’,

3 O BHeceHHWM WM3MEHEHWH B 4acTH NEPBYIO, BTOPYK, TPETHIO M UYETBEPTYIO | pakaaHckoro kojekca Poccuiickoii
Oenepany, a TaKkKe B OTAEIbHBIE 3aKOHOIATENbHBIE akThl Poccuiickort Denmeparuui [DNEKTPOHHBIA pecypc]
MOSICHUTENIbHAS 3alliCKa K MpoekTy ¢enep. 3akoHa // Koncynprant [lnroc: cipas. mpaBoBasi cucteMa. Bepcust [Ipod.
OnextpoH. nad. M., 2018. Hoctyn u3 nokanpHO# cetrt Hayu. 6-ku Tom. roc. yH-Ta.

4 O B3BICKaHMM 3aI0JDKEHHOCTH TI0 JIOTOBOPY 3aiiMa, TIPOIEHTOB [DNeKTpoHHEIN pecypc] : onpenenenne BC PO or 28
¢despans 2017 r. Ne 16-KT'17-1 // Koncynwsrant [Tmioc : cipaB. paBoBas cuctema. CyaeOHas IpakTHKa. DJIEKTPOH. JTaH.
M., 2018. Joctyn u3 nokanbHo# cetn Hayd. 6-ku Tom. roc. yH-Ta.

5 KoHuenuus pa3BUTHUs IPaXIaHCKOTO 3aKOHOAATeNbcTBa Poccuiickoii Menepanuu: onobpena penrearneM CoBeTa Opu
[pesunenre PO mo xoauukamuu 1 COBEPIICHCTBOBAHHIO TPAKIAHCKOTO 3aKoHOAaTenbeTBa oT 07 oktsaops 2009 r. //
Bectauk BAC P®. 2009. Ne 11.
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[TpuHIMIT 1OOPOCOBECTHOCTH 3aHMMAET BAXKHOE MECTO B HEpapXvUd MPHUHIIMIIOB
rpaxnaanckoro mpasa. [lo cBoel mpaBoBOM NIpHUpOJie AOOPOCOBECTHOCTH SBIISETCS OTPACIIEBBIM
MPUHIIMIIOM IPaXJaHCKOTO MPaBa, 3aKperieHHbIM B TyHKTE 3 ctathu 1 'K PO kak ocHOBHOE Havasio
IPa)/IaHCKOr0 3aKOHOATENbCTRA.

Bwmecte ¢ Tem, 100pocoBecTHOCTh 001aaeT YHHUBEPCATBHBIM XapaKTepOM MU MPOHU3BIBAET
BCE MHCTUTYTHI TPAKIAHCKOTO MPaBa - BEIIHOE, 0053aTeNbCTBEHHOE, KOPIOPATUBHOE MPABO, UTO
MIO3BOJISIET TOBOPUTD O €€ «HAIMHCTUTYLMOHAILHOM) 3HAaYCHHH.

bonee Toro, conepkaTenbHO MPUHIMI J0OPOCOBECTHOCTU TECHO CBSI3aH C OOIIETIPAaBOBBIMU
NPUHIUIIAMA CIPABEAIMBOCTH U J00pa, YTO MPHUAAET €My STHUYECKOE M3MEpeHHe U COIMKaeT ¢
oOmienpaBoBeIMH Havdanamu [3, c. 105].

CornacHo nynkty 3 crarbu 1 'K P®, npu ycraHoBieHHH, OCYIIECTBICHUU M 3allIUTE
TPaXJIaHCKUX MpaB U TIPU HCIOJHEHUU TPAXKJAHCKUX OOS3aHHOCTEH YYaCTHHKH TPa)KIaHCKHX
MPAaBOOTHOLICHUH JOJDKHBI JCWCTBOBAaTh J00pocoBecTHO. JlaHHas HOpMa yCTaHABJIMBAET
YHUBEpCAJbHOE TpeOOBaHME KO BCEM CyObeKTaM rpaxkigaHckoro obopota. [lpuHimn
JTOOPOCOBECTHOCTH SBIIIETCS €CTECTBEHHBIM MPOTUBOBECOM IPaBHIIaM, YTBEPKIAIOIINM CBOOOIY
JIOTOBOpa U aBTOHOMUIO BOJIM CTOPOH.

CucreMHBI aHaIM3 OCHOBHBIX Hayaj IPakJaHCKOTO 3aKOHOJATENIbCTBA IO3BOJISIET HaM
BBJICTIUTh HECKOJIBKO YPOBHEH B3aWMOJCUCTBUS MPHHIMIIA JOOPOCOBECTHOCTH C HHBIMHU
npuHnunamu. [Ipexe Bcero, 100pOCOBECTHOCTh TECHO CBSI3aHA C MPUHIIUIIOM CBOOOIBI IOTOBOPA,
3akpernaeHHbIM B cTaThe 421 'K P®. Ecnu cBo601a 1oroBOpa npeaocTapiseT y4acCTHUKaM 000poTa
IIMPOKHUE BO3MOXKHOCTU IO OIpPENETICHUIO YCJIOBUN CBOMX B3aUMOOTHOLIEHHWM, TO MPUHLUIT
J0OPOCOBECTHOCTH OIPaHUYMBAET 3Ty CBOOOJY, HE MO3BOJISIS MCIOIb30BaTh €€ HCKIIOYUTENIBHO B
ATOMCTUYECKUX LIesIX 0e3 yueTa nHTepecoB KoHTpareHTa [4, c. 178].

CrnenoBarenbHO, J11000€ TNPOSBICHHE JOTOBOPHOW CBOOOJBI JOIKHO IMPOXOAMUTH YEpes3
"sTudeckuit puabTp" JOOPOCOBECTHOCTH, UCKITIOYAIOIINA 3aBEIOMO HEYECTHOE MTOBEICHHE.

Kpome Toro, npuHiumn 7100p0OCOBECTHOCTH BHITIOJIHSIET BaKHEUIINE (DYHKIUH, 4YTO TOBOPHUT O
€ro YHHBEpCAJIbHOM XapaKTepe U 3HAYMMOCTH JJIsl TPaXKJaHCKOTO MpaBa.

Tak, Hampumep, peryisTHUBHAs (YHKIUS MPOSBISETCS B TOM, 4YTO JOOPOCOBECTHOCTH
yCTaHABJIMBAET OINpPEACIICHHBIA CTaHAAPT MOBEAECHMS, KOTOPOMY JIOJDKHBI CIEA0BaTh YYaCTHUKU
rpaxaanckoro obopota. OxpaHutenbHas (yHKIUS HalpaBieHa Ha 3alIUTy MpaB J0OPOCOBECTHBIX
JIUI OT HETOOPOCOBECTHBIX JEHCTBUIM KOHTPAreHTOB.

Bonpmioro  BHUMaHUS ~ 3aciy)XMBaeT  OTpaHUYMUTENbHAs ~ (QYHKOMS  TPUHIIMIIA
no06pocoBecTHOCTH. OHA MPOSBISAETCS B YCTAHOBJICHHUU MPENEIOB OCYIIECTBICHUS TPaXKTAHCKUX

mpaB W oOs3aHHOCTeW. Kak oTmedaercss B HaydyHOW JIMTEpaType, HEAOMYCTUMO W3BJICUYCHHE

©Cad¢poHos B.B. 6 DOI 10.46320/2073-4506-2026-2a-36


mailto:human.progress@yandex.ru

Kypnan «Human Progress» http://progress-human.com/
Towm 12 Brimyck 2 (pespans 2026) human.progress@yandex.ru

MPEUMYIIECTBa M3 CBOET0 HE3aKOHHOTO WJIM HEJO0OPOCOBECTHOTO IOBEIEHUS. DTO MPaBUIO
IIOJIyYMJIO 3aKPEIIJIEHUE B Cy1€0HON MTPaKTUKE U PUMEHSETCS B pa3IMYHbIX CUTyalusx [5, c. 76].

Ero BocnonmuuTenbHas GyHKIUS MMO3BOJSIET CyJlaM pa3pellaTh CIOphl B CIIydasiX, KOrja B
3aKOHOJIaTENIbCTBE OTCYTCTBYET MpsAMoe perynupoBanue. CornacHo nyHKTY 2 ctatbu 6 'K PD, npu
HEBO3MOKHOCTH HCIIOJIb30BaHUS AHAIOTUU 3aKOHA MpaBa M 00S3aHHOCTH CTOPOH OIPEIEIISIOTCS
UCXOMA M3 OOUIMX Hayaj M CMBICIA TPAKIAHCKOTO 3aKOHOJATENLCTBA, B TOM YHMCIIEe TpeOOBaHUN
TO0OPOCOBECTHOCTH, Pa3yMHOCTH U CIIPABEUIUBOCTH.

Takum 06pa3oM, MPUHIIMIT JOOPOCOBECTHOTO MOBEACHUS BBICTYIAEeT B KAUeCTBE BCEOOIIEro
TpeOOBaHUs, PEABABIAEMOT0 KO BCEM CyOBEKTaM IPayKAaHCKUX MPABOBBIX CBA3EH, YTO MO3BOJISIET
paccMaTpuBaTh €ro Kak OJMH U3 OCHOBOIIOJIAratoIUX IPUHIIUIIOB IPAKIAHCKOT0 3aKOHO1aTENbCTBA.

CyneOHasi mpakTUKa JEMOHCTPUPYET MHUPOKOE MPUMEHEHUE MPUHIIUIA J0OPOCOBECTHOCTH,
MOCKOJIbKY CYyJl MOKET YYUTBIBATh €ro MPH PACCMOTPEHHUH JieJ, KaK MO MPOChOe Y4YacTBYIOIIUX
CTOPOH, TaK M IO CBOEMY YycMOTpeHHo. JlaHHble pa3bsiCHEHMsI oTpakeHbl B IlocTaHOBIEHUU
[Tnenyma BepxoBuoro Cyna P® ot 23.06.2015 N 25. BaxHO OTMETHUTH, YTO COTJIACHO MYHKTY 1
[TocranoBnenus, mnonoxeHuss ['K P®, 3akoHOAATeNbHBIX W HHBIX AaKTOB, PETryIHPYIOIINX
rpaxaanckue mnpaBooTHolieHus (ctathsi 3 'K P®), nomkHBI MHTEpNPETHPOBATHCS B KOHTEKCTE
OCHOBOIIOJIATAIONIMX MMPHHIUIIOB TPAXKIAHCKOTO 3aKOHOAATENbCTBA, 3a(UKCUPOBAHHBIX B CTaThe |
'K PO°.

Ha ocHOBaHMM TMpeICTaBICHHOTO aHaliW3a MOXKHO 3aKIIOYUTh, YTO IPHUHIIHUI
JI0OpPOCOBECTHOCTH, NEHCTBYIOMNI B cepe rpaXkAaHCKUX MPaBOOTHOUICHUH, MPECTaBIseT COO0M
OJIMH M3 KJIOYEBBIX M YHUBEPCAJIBHBIX MPUHLHUIOB IpakJaHCKOro mnpasa. OH HE TOJBKO 3aJaeT
paMK{ JJO3BOJIEHHOTO MOBEJEHUS Ha JIFoOOM 3Tale peaju3alid Ipa)XJIaHCKUX MPaB, HO U CIIY>KUT

OPHUCHTHPOM JIA pa3BUTUSA 06H_[eCTBa u HpaBOBOﬁ KYJbTYPBHI.

Pe3yabTaTsl U 00CyKI€HUE

B pabGore cucremaTuzupoBaHbl (POPMBI TMPOSIBICHUS JOOPOCOBECTHOCTH B Pa3TUYHBIX
WHCTUTYTaX TPakIaHCKOTO TpaBa, BBIABJICHBl OCHOBHBIE TMPOOJIEMBbI TMPABONPUMEHEHHUS W
MPEAJIOKEHBI KOHKPETHBIE MTyTH UX PELICHUS.

TeopeTnueckas 3HAYUMOCTh PabOTHI COCTOUT B YIUIyOJNIEHWH HAYYHBIX MPEICTaBICHUNA O
CYIIHOCTH TIPUHITUIIA JOOPOCOBECTHOCTH, €T0 MECTE B CUCTEME MPHUHITUIIOB TPAXKIAHCKOTO TPaBa,

COOTHOIIEHUH C KaTeropueu 3y0ynoTpebieHus mpaBoM. Pe3ynbTarhl HMccieoBaHUS MOTYT ObITh

¢ O npuMeHeHMH Cy/laMM HEKOTODBIX MOJOXKeHHH pasznena | uwactu mepsoii ['paxmanckoro kojekca Poccuiickoit
®Oenepanun: nocranoienue [Ineayma BC P ot 23 mrons 2015 r. Ne 25 // Poccwuiickas razera. 2015. Ne 140.
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UCTOJIb30BaHbl B HAYYHO-HCCIIEAOBATENILCKOM paboTe, MpH IMOATOTOBKE Y4YEOHBIX KYpCOB II0
IPAXKJAHCKOMY IIPaBYy.

[IpakTHueckass 3HAYMMOCTh HCCIIEIOBAaHUS ONpeensercss pa3paboTKOM KOHKPETHBIX
MIPeIJIOKEHUH 110 COBEPILIEHCTBOBAHUIO 3aKOHOIATENIbCTBA O JOOPOCOBECTHOCTH, PEKOMEHIalluH 110
eIMHO00pa3HOMY MPUMEHEHHUIO TAHHOTO MPUHIIUIA B CYA€OHON MPAKTUKE, & TAKXKE METOUIECKUX
peKOMeHJauuii A8 CyAOB, IO OLEHKE J0OpOCOBECTHOCTH YYaCTHUKOB TPaKIAHCKUX
MIPaBOOTHOLIECHUH. BBIBOABI U MpensioxKeHus:, coaepKalimecs B pabore, MOTyT ObITh HCIIOIb30BaHbI

B HpaBOTBOpquKOﬁ u HpaBOHpHMeHHTeHBHOﬁ JACATCIBbHOCTH.

3akiioueHune

AHanu3 MecTa MpUHIMNA JOOPOCOBECTHOCTH B CHUCTEME OCHOBHBIX Hayall IPa)<JIaHCKOIO
3aKOHOAATENhCTBA MOKA3all, YTO OH BBINOJHAET UHTETPUPYIONIYI0 (DYHKIIMIO, CBA3BIBAas BOEAMHO
WHBIE TPUHLMUIBI TPaXKIAHCKOTO TMpaBa - CBOOOAY JIOTOBOpA, PAaBEHCTBO YYaCTHHUKOB,
HENPUKOCHOBEHHOCTh  COOCTBEHHOCTH. Jl0OpPOCOBECTHOCTH COOTHOCHUTCS C  IPUHLUIIAMU
pa3yMHOCTH U CHPaBEUIMBOCTH KaK CaMOCTOSATENbHAas KaTeropus, HUMEIoas COOCTBEHHOE
HOpPMAaTUBHOE COJepXKaHWe. YCTAaHOBJIEHO, UYTO TMPUHIUN JOOPOCOBECTHOCTH  SIBISIETCS
YHUBEPCAJIbHBIM PETYJISTOPOM, MPUMEHUMBIM KO BCEM HMHCTUTYTaM TPakKJIaHCKOTO MpaBa U BCEM
CTaJIUAM I'PaX/JIaHCKUX IPABOOTHOIIEHUH — BOSHUKHOBEHHIO, OCYILIECTBICHHIO U 3alllUTE MPaB.

HccnenoBanne QopM mposiBIeHHUS JTOOPOCOBECTHOCTH B  PA3JIUYHBIX HHCTUTYTaX
Ipa)XIaHCKOTO MpaBa BHIIBUIO crielu(puKky TpeOoBaHUI JOOPOCOBECTHOTO MOBEIEHHUS B BEIIHBIX,
00s13aTEILCTBEHHBIX W KOPHMOPATUBHBIX MPABOOTHOMICHHUSX. B BEMIHBIX MPaBOOTHOIICHHSIX
T0OpPOCOBECTHOCTh TMPOSIBIACTCS TPH TPUOOPETEHUH TpaBa COOCTBEHHOCTH (JI0OPOCOBECTHBIM
npuoOpeTaTenb, TaBHOCTHOE BIAJCHHE), B 0053aTEIbCTBEHHBIX OTHOIICHUSAX — MPH 3aKIIOUEHUH,
WCIIOJTHEHUHU U U3MEHEHHUH JOTOBOPOB, B KOPIIOPATUBHBIX TPABOOTHOIIEHUSX — IPU OCYLIECTBICHUU
KOPIOPATUBHOTO KOHTPOJIS U yIPaBIEHUS 0OIIECTBOM.

[IpaBoBO#1 aHaMM3 3aKOHOJATEIBHOTO PETYJIUPOBAHMS MPHUHIUIA JTOOPOCOBECTHOCTH U
Cy/eOHOM TPaKTUKU €ro MPUMEHEHUsI BBISBUJ AKTMBHOE HCIOJb30BaHUE cyaamu cTaThu 10
I'paxnanckoro konekca Poccuiickoit @enepanuu A MpeceueHus 3JI0yNOoTpeONIeHud MpaBoM U
3aIUTHl MHTEPECOB JOOPOCOBECTHBIX yUacTHUKOB 000poTa. [locranoBnenue [Inenyma BepxoBHoro
Cyna P® ot 23 urons 2015 roga Ne 25 3a10KHJI0 OCHOBBI €IMHOOOPA3HOTO TOJIKOBAHMS MPUHIUIIA
N0OPOCOBECTHOCTH, OIPENEINB KPUTEPUN OLICHKU MOBEIECHUS YYaCTHUKOB IPaXKAAaHCKOTO 000poTa.
CyneOHass  TpakTHKa JEMOHCTPHpPYET  paciupeHue cdepbl  MNpPUMEHEHUs  MPHUHIIUIA
JTO0OPOCOBECTHOCTH, BKJIIOYAsi CIIOPHI O B3BICKAHWU MO OaHKOBCKUM TapaHTUSM, KOPHIOpPATHBHBIE

KOH(JIMKTBI, CIOPHI O 3alUTE IPaB MOTpeOuTeNel 1 B3bICKaHHUE 3a/10J5KEHHOCTH.
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ON THE PRINCIPLE OF GOOD FAITH IN CIVIL LAW

Safronov Viacheslav Vladimirovich
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Abstract. The article examines the norms of civil legislation that regulate the principle of
good faith, scientific concepts of good faith, and ways to improve the legal regulation of good faith
in civil law. The article analyzes the legal nature of the principle of good faith, which plays an
important role in the system of modern Russian civil law. Since its inclusion in Article 1 of the Civil
Code of the Russian Federation in 2012, it has acquired the status of a fundamental principle of civil
law that determines the behavior of participants in civil legal relations at all stages of the emergence,
exercise, and protection of rights. The author emphasizes the relevance of the material under study.
The principle of good faith is a universal regulator that allows for a balance of interests among
participants in civil circulation and counteracts abuse of the law. In the context of developing
economic relations, there is a need for such a flexible legal instrument that can adapt to changing
circumstances.

Keywords: Civil code; bona fide purchaser; principle of good faith, reasonableness.
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